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1. Why we need to know this – penalties if you get it wrong 
 
We all know that every time our clients contract with an individual, we need to assess 
whether the individual becomes an “employee” of our for the purposes of section 12-35 of 
Schedule 1 of to the Taxation Administration Act 1953. That section imposes an obligation 
on a paying entity to withhold an amount from salary, wages, commission, bonuses or 
allowances it pays to an employee, whether or not the paying entity is the employer. 
 
In addition we  need to assess whether the individual becomes an “employee” of our for the 
purposes of the Superannuation Guarantee (Administration) Act 1992, as if they are we 
need to pay superannuation in addition to the amounts we pay them. Of course, the 
definition of what is an “employee” under this act is broader than it is under the Taxation 
Administration Act (especially in relation to subsection 12(1) which defines an individual as 
an employee for superannuation purposes if they are paid primarily for their labour). 
 
And it is often not easy to work out if the arrangement with the individual makes them an 
employee: 
 

In most cases, it will be self-evident whether an employer and employee, or principal 
and independent contractor, relationship exists. However, it is sometimes difficult to 
discern the true character of the relationship as the contract or contracts between 
the parties may be unclear or ambiguous, or because the terms are disputed by the 
parties or are otherwise in apparent conflict. Because of these difficulties, the 
ordinary meaning of employee has been the subject of a significant amount of 
judicial consideration. (From para 17 of Draft Taxation Ruling TR 2022/D3 titled 
Income tax: pay as you go withholding - who is an employee?) 

 
What this means is where our clients contract with an individual, whether they are 
employees under the common law definition, employees under an extended definition, or 
an independent contractor totally changes the tax and super obligations of your client. For 
example: 
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But the major issue is that, if your client gets this wrong, the penalties can be ridiculous.  
 
For example, the underpayment or non-payment of superannuation can make the 
subsequent superannuation payment to fix this non-deductible, there can be penalties of an 
addition 200% penalty, and can be subjected to other administrative penalties and interest.  
 
And given your client could be contracting with the individual for decades, incorrectly not 
paying super, your client could find they have to pay massive amounts for one simple 
mistake.  
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1.1 The classic example  
 

The long term friend, who you contracted with for 20 years at about $100,000 a year, 
retires having never put a dollar into super but spent everything he earned on 
holidays.  
 
Your oral agreement with him over the 20 years was, as he requested, that he would 
be an independent contractor and as such you were not going to pay into his super 
fund, but instead give him about 10% more into his bank account each week than 
you gave the few employees you have. He wanted the money now for his holidays. 
 
When he realises, he is going to be living off the Government pension for the rest of 
his life, he calls the ATO and dobs you in for not paying super. The ATO agrees with 
him that he was an employee and you get a note from the ATO that states: 
 

Dear employer. We have concluded that X was an employee for the last 20 
years and you should have paid superannuation on top of the payments you 
made to X.  
 
We have calculated this underpaid at ~$200,000 (~10% x $100,000 x 20 
years) and you will need to make this payment to use which is non-deductible.  
 
There will be interest of ~$100,000 (due to the 20 years).  
 
We are applying the 200% penalty here so you will also need to pay a penalty 
of $400,000. 
 
In addition there is a penalty for each quarter you did not make the payment, 
being 80 quarters over 20 years, which with interest if over $5,000. 

 
You contact your friend who refuses to speak with you as he is on holidays… 

2. 2022 was a watershed moment 
 
In 2022 the rules about when a worker is an employee and when the worker is an 
independent contract were all changed, not by new legislation, or by the Commissioner 
changing his position, but by the High Court completely rejecting the way we had assessed 
whether a worker was an employee for 20 years. 
 
The year started off like every other year, with another entity finding out that, even though 
it had agreed with thew worker it would not pay superannuation but would give them the 
additional cash, they were in deep trouble. The third decision by the AAT in 2022 was… 
 
2.1 Virdis  
 
In this case (The Trustee for Virdis Family Trust t/a Rickard Heating Pty Ltd and FCT [2022] 
AATA 3) a taxpayer conducted a business selling and installing cooling and heating systems.  
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The worker in question was contracted as a sub-contract plumber. He was paid an hourly 
rate, had no capacity to delegate the work, used his own van, tools and mobile phone but all 
materials used were provided to him. The worker had agreed to pay his own 
superannuation and was paid more accordingly. 
 
The AAT concluded that as the worker was an employee under the extended meaning of an 
employee in subsection 12(3) of the SGAA (contracts principally for labour), the employer 
was liable to pay superannuation on his behalf. The agreement to pay his own super did not 
change this finding and so the employer now owed super and penalties for all the payments 
from October2013 to March 2018. The AAT said: 
 

34. The contract in this case was the paradigm kind of agreement that would be 
caught by the expression ‘works under a contract that is . . . principally for the labour 
of the person’. 
 
35. It follows that the Commissioner was correct to decide that Mr Pirie was an 
employee of Rickard under the extended definition in s.12(3) of the Act and, so, 
Rickard was liable to pay superannuation on his behalf, and thus, the Superannuation 
Guarantee Charge. 

 
The AAT also confirmed that if it had not have found the plumber was an employee under 
subsection 12(3), they would have looked at all the factors discussed above (paid an hourly 
rate, had no capacity to delegate the work, used his own van, tools and mobile phone but all 
materials used were provided to him) to see if he was a common law employee – commonly 
known as the “multifactorial approach”. 
 
2.2 High Court rejecting the multifactorial approach – CFMMEU & ZG Operations 
 
But the High Court started 2022 rejecting the multifactorial approach in the first two 
decision of the year. 
 
In Construction, Forestry, Maritime, Mining and Energy Union v Personnel Contracting Pty 
Ltd ([2022] HCA ), the Court considered whether a labourer engaged by a labour hire 
company to work on construction sites under the supervision and control of a builder was 
an employee of the labour hire company. This was not a tax case but a Fair Work Act case, 
however, it was a case where the High Court needed to establish what the common law 
definition of “employee” was. 
 
The backpacker in this case had signed an agreement with a labour hire company as a “self-
employed contractor”, and he was sent to two construction sites of clients of the labour hire 
company. There was no contract between the backpacker and clients of the labour hire 
company. 
 
The lower courts and the Commissioner had previously applied the multifactorial approach, 
but the High Court allowed rejected this approach and held that the labourer was an 
employee of the labour hire company. 
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They stated that were the parties comprehensively committed the terms of their 
relationship to a written contract that was neither a sham nor ineffective, any  analysis of 
that relationship is done by considering the rights and obligations of the parties under that 
contract.  
 
They stated we do not determine the character of the relationship by a wide-ranging review 
of the entire history of the parties' dealings.  
 
While the court stated that we still consider the totality of the relationship between the 
parties, we must be concerned with the rights and duties established by the parties' 
contract, and not simply an aspect of how the parties' relationship has come to play out in 
practice but bearing no necessary connection to the contractual obligations of the parties. 
 
The High Court then concluded in ZG Operations Australia Pty Ltd v Jamsek [2022] HCA 2 
that two truck drivers were not employees of a company (since 1986!!!). 
 
Again, they considered the contracts between the partnerships of the employees and the 
company, including use of the trucks owned by the partnerships. The contract was for the 
carriage of goods so that this was not a relationship of employment, the High Court said. 
 
2.3 Post High Court 
 
So after years of telling us to apply a “multifactorial approach” was the way to assess if a 
worker was an employee or not, and directing use to use his “Employee or contractor 
decision tool’ that worked through each of these factors, the Commissioner now had a High 
Court decision that said:  
 

The High Court concluded that a multifactorial approach that examined all of the 
relations between the parties over the entire history of their dealings was 
unnecessary and inappropriate. (From The Commissioner’s Decision Impact 
Statement on the CFMMEU case) 

 
Given this method of establishing of a worker was an employee was “unnecessary and 
inappropriate” the Commissioner replaced his “Employee or contractor decision tool” with 
the following… 



The new rules in the employee v contractor debate 2023 
 

 7 

 
 
2.3.1 Decision impact statement  - CFMMEU 
 
Following the decision of the High Court, the Commissioner released a decision impact 
statement on the case. 
 
He stated that, while he was not party to case, he accepted that the High Court had 
provided clarity in the approach to be taken to the common law test of employment.  
 
He then states that the High Court has not changed the well-established practice of 
examining the totality of the relationship, but that in this examination we should be 
primarily examining the terms of the written contract between the parties. 
 
However the High Court stated that we can go beyond the written contract and consider the 
conduct of the parties in circumstances where: 
 

• the contract is an oral contract, or is partly written and partly oral to determine 
when the contract was formed and the contractual terms that were agreed; 

 
• the terms of the written contract have been varied;  

 
• the terms of the written contract are being challenged as invalid or the contract is a 

sham; 
 

• a party to the contract asserts rectification, estoppel or any other legal, equitable or 
statutory rights or remedies. 

 
He then indicated he will be rewriting his rulings for both what is a common law employee 
and when a worker falls within the extended definition of what is an employee in subsection 
12(3) of the SGAA. 
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2.3.2 JMC  
 
These two cases caused a few headaches for the courts. Take this quote from JMC Pty Ltd v 
Commissioner of Taxation [2022] FCA 750: 
 

14    Both JMC and the Commissioner initially proceeded on the basis that the 
determination of whether one person was employed by another at common law 
involved a multifactorial assessment of the “totality of the relationship” … and that 
the relationship was not to be found merely from the contractual terms, but also 
from the “system which was operated thereunder” and the “work practices 
imposed”: … That was perhaps understandable given the state of the authorities at 
the time. Numerous Full Court decisions had applied the multifactorial test …. Be that 
as it may, the result was that, when JMC’s application proceeded to trial, a good deal 
of evidence concerning work practices and how JMC and Mr Harrison conducted 
themselves during the period that Mr Harrison provided teaching services to JMC was 
tendered and admitted without objection. 
 
15    After the trial concluded and while judgment was reserved, the High Court 
granted special leave and subsequently allowed appeals in two cases which raised 
similar questions to those raised in this case…. The judgments of the majority of the 
justices in those two cases moved the goalposts, or, as all but two of the justices 
(Gageler and Gleeson JJ) would have it, affirmed where the goalposts had always 
been, or should always have been seen to have been. 

 
Unfortunately for Justice Wigney of the Federal Court, while he was considering the 
arguments put forward on whether the  multifactorial assessment of the totality of the 
relationship suggested that a lecturer in sound engineering was an employee, the High 
Court rejected that method of establishing if a worker is an employee. 
 
The sound engineer delivering teaching services and marking examinations and 
assignments. He was paid an hourly rate, submitted time sheets and lesson plans, was 
under some direction of a “managing academic officer” and was not paid any 
superannuation. 
 
The Commissioner believed he was both an employee within the ordinary meaning of that 
term, and he worked under contracts that were wholly or principally for his 
labour(subsection 12(3) of the SGAA). 
 
The Court considered the contract and held that the relationship was one of employer and 
employee because he was an employee within the ordinary meaning. 
 
The main factor was the control that could be exercised over the worker and the teaching 
delivered, including how the services were to be provided and when and where the services 
were to be provided. In addition he was remunerated at a fixed hourly rate, was not 
required to provide any of his own equipment, and he retained no intellectual property 
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rights. While he could sub-contract, there was a requirement that he get approval of the 
person before he did this so did not suggest he was an independent contractor. 
 
While not required, the Court also found he was an employee under the extended meaning 
in subsection 12(3) of the SGAA as the contract was wholly or principally for the labour of 
the person.  

3. And now 2023… 
 
Some things have not changed in 2023, and these include: 
 
Companies, trusts and partnerships are always contractors 
 
An employee must be a person. If a contract is with a company, trust or partnership this 
does not make anyone your employee, including directors, partners or employees of the 
contractor. 
 
Labour hire or on-hire arrangements 
 
If you hired your worker through a labour hire or on-hire firm and pay that firm for the work 
undertaken in your business, your business has a contract with the labour hire firm. 
Therefore the Labour hire firms is responsible for pay as you go (PAYG) withholding, super 
and fringe benefits tax obligations.  
 
Some workers are always employees 
 
These include apprentices, trainees, labourers and trades assistants. 
Apprentices and trainees do both work and recognised training to get a qualification, 
certificate or diploma. They can be full-time, part-time or school-based and usually have a 
formal training agreement with the business they work for. This is registered through a state 
or territory training authority or completed under a relevant law. 
 
Superannuation obligations still may apply to certain contractors 
 
In certain circumstances superannuation must be paid for workers who are not common 
law employees. These include: 
 

• If the worker works under a contract that is wholly or principally for their labour. 
• If the worker performs work that is wholly or principally of a domestic nature for 

more than 30 hours per week. 
• A sportsperson, artist or entertainer paid to perform, present or participate in any 

music, play, dance, entertainment, sport, display or promotional activity, or similar 
activity. 

• A person paid to provide services in connection with any performance, presentation 
or participation in these activities. 

• A person paid to perform services related to the making of a film, tape, disc, 
television or radio broadcast. 
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3.1 The Commissioner’s new ruling on what is an employee at common law 
 

 
 
In Draft Taxation Ruling TR 2022/D3 the Commissioner considers who is an employee under 
the common law definition following the High Court’s new understanding of the term. 
 
The draft Ruling specifically relates to when an individual is an employee of an entity for 
PAYGW purposes, but also “aids in understanding the ordinary meaning of an 'employee' for 
the purposes of subsection 12(1) of the SGAA but it is not binding on the Commissioner”. 
 
And following from the CFMMEU case, the Commissioner starts with these 7 principles: 
 

1. Whether a worker is an employee is a question of fact to be determined by an 
objective assessment of only the legal rights and obligations which constitute that 
relationship. 

 
2. It is through the contract that we ascertain the relevant legal rights and obligations 

between the worker and the engaging entity. 
 

3. Where the parties have comprehensively committed the terms of their relationship 
to a written and valid contract, then it is the legal rights and obligations in the 
contract alone that are relevant in determining whether the worker is an employee 
of an engaging entity.  

 
4. Evidence of how the contract was performed, including subsequent conduct and 

work practices, cannot be considered for the purpose of determining the nature of 
the legal relationship between the parties. 
 

5. Evidence of how a contract was actually performed may be considered only to 
establish formation of the contract, identify the contractual terms that were agreed 
to where the contract is wholly or partially oral, show agreement has been varied, or 
to show the contract was a sham. 
 

6. Having an Australian Business Number, conducting their own business or having a 
'label' within a written contract is not determinative.  



The new rules in the employee v contractor debate 2023 
 

 11 

 
The Commissioner then states: 
 

This evaluative exercise should not be approached on the basis that there is some 
checklist against which ticks and crosses may be placed to produce the answer. 

 
So let’s now consider the checklist of issues the Commissioner covers in his new ruling… 
 
3.2.1 The test to determine if a relationship is one of employment 
 
The main test – do the rights in the contract show the worker is serving in the engaging 
entity's business 
 
At its core, the distinction between an employee and an independent contractor is that: 
 

• an employee serves in the business of an employer, performing their work as a 
representative of that business 

 
• an independent contractor provides services to a principal's business, but the 

contractor does so in furthering their own business enterprise; they carry out the 
work as principal of their own business, not a representative of another. 

 
Therefore we look at the terms of the contract to determine if the worker working in the 
business or enterprise of the engaging entity. 
 
The main test - This means we need to characterise the engaging entity's business. 
 
As such the first thing we need to do is characterise the business being carried on by the 
engaging entity. Have a look at this quote from the CFMMEU case: 
 

The right to control the provision of Mr McCourt's labour was an essential asset of 
that business. Mr McCourt's performance of work for, and at the direction of, 
Hanssen was a direct result of the deployment by Construct of this asset in the course 
of its ongoing relationship with its customer. 

 
Note that whether or not the worker conducts their own business. This is not determinative 
as we are not considering whether, under the contract, the worker has their own business. 
 
Less important test one - Control 
 
An employer generally has a right under the contract to control how, where and when its 
employee performs their work. This test is not whether there is actual control exercised, but 
rather in the contractual right of the employer to exercise such control. From the CFMMEU 
case: 
 

... the existence of a right of control by the putative employer over the activities of 
the putative employee serves to sensitise one to the subservient and dependent 



The new rules in the employee v contractor debate 2023 
 

 12 

nature of the work of the employee, so as to assist in an assessment of whether a 
relationship is properly to be regarded as a contract of service rather than a contract 
for services. 

 
The Commissioner states that a broad, unfettered right to terminate a worker's contract 
may confer a capacity to control that worker, as the engaging entity can use the prospect of 
termination as a tool to control performance. Similarly, a requirement that a worker 
indemnify an engaging entity for damages from failing to adhere to the engaging entity's 
instructions or directions may give the engaging entity control. 
 
Less important test two - Presenting as an emanation of the business 
 
Whether a worker is presented to the public as part of the engaging entity's business is a 
key consideration.  
 
However, it is important to distinguish between a worker being contractually obliged to 
present as part of the engaging entity's business and them merely choosing to do so to 
abide by a business' expectations. 
 
Less important test three - The ability to delegate work 
 
If a worker has an unlimited power to delegate the work to others, this is an indication that 
the worker is being engaged as an independent contractor. If a right to is subject to the 
consent of the engaging entity, it cannot decisively show that a relationship is not one of 
employment.  
 
Delegation is not where an employee delegate tasks to other employees or can ask other 
employees to do their work for them 
 
Less important test four - 'Results' contracts 
 
Where the substance of a contract is to achieve a specified result, there is a strong, but not 
conclusive, indication that the contract is one for services. This is where the worker is free 
to employ their own means to achieve the contractually specified outcome.  
 
The way in which a worker is remunerated for their services, and the process through which 
the parties determine this remuneration, can help to identify whether a worker is being 
engaged to produce a specified result. Consideration for a specified result is often a fixed 
sum paid on completion of the particular job as opposed to an amount paid by reference to 
hours worked, activities performed or a commission. 
 
Examples of non-hourly remuneration models that have been found to be consistent with 
employment include: 
 

• land salesmen, who were engaged by a firm of land agents to find purchasers for 
land entrusted to the firm for sale and who were remunerated by commission only 
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• bicycle couriers paid a flag fall rate per delivery, rather than per time period engaged 
 

• fruit pickers paid daily per bin of fruit picked 
 

• interviewers who were only paid a fixed rate on the completion of each assignment 
that was determined by reference to the time expected to complete the assignment. 

 
Less important test five - Provision of tools and equipment 
 
The provision of assets, equipment and tools, and their nature, scale and cost, provided by a 
worker, is an indicator of whether a worker is an independent contractor. 
 
Less important test six - Risk 
 
An independent contractor bears the commercial risk and responsibility for any poor 
workmanship or injury sustained in the performance of work. But note that a clause in a 
contract that requires a worker to take out public liability or indemnity insurance may not 
hold much weight if an analysis of the totality of the legal rights and obligations 
demonstrates that the engaging entity bears the risk. 
 
Less important test seven - Generation of goodwill 
 
Where a contract between a worker and engaging entity prevents any goodwill from 
accruing for a worker's possible business, this may indicate that the worker is instead 
serving in the engaging entity's business. 
 
3.2 The Commissioner’s Practical Compliance Guideline 
 
In the light of all these changes, and the problems that this may cause businesses, the 
Commissioner has released Draft Practical Compliance Guideline PCG 2022/D5, titled 
“Classifying workers as employees or independent contractors - ATO compliance approach” 
 
This guideline is designed to assist businesses that engage workers and classify them as 
employees or independent contractors.  
 
He starts by acknowledging that it is not always easy to identify a worker's classification. 
Often the totality of a contractual arrangement may have some indicators that point to an 
employment relationship and others that point towards independent contracting. This can 
make the correct classification difficult to ascertain. 
 
But two things should be noted before getting into the details of this Guideline: 
 

1. If an arrangement is clearly one of employment or independent contracting, the 
parties may choose not to rely on this Guideline and self-assess based on their 
confidence that they have correctly classified their workers. 
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2. This Guideline does not extend to the income tax affairs of a worker, including 
whether the PSI rules apply or if they are entitled to claim deductions as they are 
carrying on a business. It also has no relevance to the Fair Work Act 2009, payroll tax 
legislation, workers compensation or other employment law issues. 
 

3.2.1 The “risk zones” 
 
The Guideline puts the worker classification that are made by businesses, into four risk 
zones, based purely on the actions taken by the parties when entering into the 
arrangement.  These zones are: 
 

 
 
The Commissioner in the above table tell us what he will do when he comes across a worker 
classification decision in each zone. For example, if the classification is in the low risk zone, 
he will not review it further to see if it is correct. 
 
However, we need to note there are two column headings. The first is where a review has 
started as the result of an unpaid superannuation query received from a worker where they 
believe that they were entitled to superannuation. The second covers the situation where 
the review of an arrangement is the result of proactive case selection where particular risk 
factors and information known to the ATO warrants a review. 
 
3.2.2 How to never have a problem - Very low-risk arrangements 
 
If the ATO drops in to review whether you have correctly classified your worker as 
employees or independent contractors, and he find the following, he will simply stop 
considering the matter any further. Therefore this is the gold standard. 
 
The first way to ensure there is no problem under this guideline is to treat everyone as an 
employee: 
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26. An arrangement can also fall into the very low-risk category if the engaging 
entity voluntarily decides to meet employer obligations regardless of their view of the 
classification. This includes voluntarily engaging in PAYG withholding for the worker, 
reporting via Single Touch Payroll or the taxable payments reporting system, and 
making superannuation contributions on behalf of the worker. 

 
Many business treat all of their contractors who are individuals this way, specifically in 
relation to superannuation. 
 
But if you don’t want to just treat everyone as an employee, and you want no risk, for each 
individual you treat as an independent contractor you need: 
 

• Evidence to show that both parties agreed for the arrangement to have a given 
worker classification 

 
• Evidence the parties both understood the tax and superannuation consequences of 

that classification and intended for that to be the classification 
 

• The performance of the arrangement has not deviated significantly from the 
contractual rights and obligations agreed to by the parties  

 
• You obtain specific advice confirming that their classification was correct under both 

the common law definition of employee and the extended definition from an in-
house counsel or an appropriately qualified third party, such as a solicitor or tax 
professional, an administrative body or client-specific written advice from the ATO 
 

• The entities meet all the obligations that arise under that classification. 
 
This would be achieved by a document given to the worker that the worker has explained to 
them and signs, that states that they are being treated as an independent contractor, that 
goes through the table up in section 1 that showed the outcomes of being an independent 
contractor, and that includes a copy of the advice justifying this treatment. 
 

A manufacturing business entered into a contract with a software engineer, Brett, to 
design, develop, test and install a new software program. The business engaged 
Brett as an independent contractor and the agreement between the business and 
Brett indicated this classification. 
 
In seeking to rely on this Guideline, the business identified the following facts: 
 

• the business had a record of discussions with Brett in which it highlighted that 
he was being engaged differently from the business' employees and why he 
was a contractor and not entitled to superannuation 
 

• the business had procedures in place to ensure the terms of contracts and the 
tax and superannuation implications for Brett were explained, understood 
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and acknowledged 
 

• neither Brett's nor the business' subsequent actions suggested any significant 
deviation from the contracted arrangement; Brett acted consistently with 
that arrangement by applying for an ABN and through the way in which he 
reported his income, claimed business deductions and dealt with GST 
 

• the business had obtained professional advice from an employment lawyer 
regarding their arrangement with Brett and their resulting tax and 
superannuation obligations, which indicated that the classification was 
correct and Brett did not satisfy the extended definition of employee for 
superannuation purposes, and 
 

• the business complied with all of the taxation and reporting obligations 
arising from its engagement of Brett as a contractor, including voluntarily 
reporting the payments made to Brett through TPAR. 

 
The arrangement is rated in the very low-risk zone. No further compliance resources 
will be applied to scrutinise whether Brett should instead have been classified as an 
employee of the business. 

 
 
Note: It is important to ensure the worker understands the consequences of being an 
independent contractor for super. If you cannot show they understood they would not be 
getting super and they should organise their own super, then the Commissioner will review 
the arrangement to see if it is “primarily for labour” and should still be subject to super. 
 

CCC Pty Ltd engages workers to deliver pamphlets of their products to encourage 
local sales. Frank was offered a job and signed a written contract stating he was an 
independent contractor. CCC Pty Ltd did not pay Frank superannuation and complied 
with all relevant tax and reporting obligations regarding Frank as an independent 
contractor. 
 
CCC Pty Ltd had previously obtained professional advice regarding the classification 
of workers in Frank's role as being independent contractors and discussed Frank's 
classification based on this advice with him. 
 
However, CCC Pty Ltd did not discuss the impact of the classification as an 
independent contractor with Frank or what it meant for Frank's tax and 
superannuation obligations. 
 
Although he follows the duties outlined in the contract, given the nature of the role, 
Frank considered he might be entitled to superannuation and lodged an unpaid 
superannuation query with the ATO. 
 
As CCC Pty Ltd has not taken action to ensure an understanding with Frank regarding 
the tax and superannuation impacts of the independent contractor classification, the 
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arrangement cannot be rated in the very low-risk zone. The arrangement is instead 
rated in the low-risk zone and compliance resources will be applied to test if Frank 
satisfied the extended definition. 

 
Note: Make sure the advice is current based on the current arrangement of the employee, 
not the arrangement that existed when the individual first started as a worker in the 
business. 
 
3.2.3 How to never have a problem – give advice for a fee 
 
Your clients will need someone to give them the above mentioned advice on these 
arrangements and this is likely to be you.  
 
In the section above we covered the rules regarding making these classification and with 
this information you should be able to quickly give this advice where needed. 
 
… Oh yes, for a fee of course… 
 
So your advice will: 
 

1. Establish what is the business of the engaging entity 
 

2. Identify what is the contract the worker is engaged under 
 

3. Apply the main test using 1 & 2 by asking whether the rights in the contract show 
the worker is serving in the engaging entity's business? 
 

4. Where this is not clear (as will generally be the case when your need to give advice) 
then looking to the contract alone consider the following: 
 
4.1 Whether the engaging entity has rights, directly or indirectly, to control with 

worker? 
 

4.2 Whether the worker is required to present as an emanation of the business? 
 

4.3 Whether the worker has a real right to delegate work without getting approval 
from the engaging entity? 
 

4.4 Whether the worker is paid for results or for time? 
 

4.5 Whether the worker provides any assets, equipment and tools, and their nature, 
scale and cost? 
 

4.6 Whether the worker bears any risk? 
 

4.7 Whether the worker retains any goodwill? 
 



The new rules in the employee v contractor debate 2023 
 

 18 

5. And finally conclude that the worker is either an employee or an independent 
contractor 
 

6. The advice will then apply the table below and say that both the worker and the 
engaging entity should understand the advice and the table below and then sign the 
advice confirming they understand it 
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Appendix – Industry examples 
 
The Commissioner offers five common industry examples for industries where the 
“employee or independent” contractor analysis is often wrong. These are: 
 

• Domestic painting 
• Road transport 
• Cleaning 
• Information technology 
• Building and construction 

 
These will need to be updated following the new ruling on what is an employee, but they 
are very useful when advising clients in these five industries. They can be found at 
https://www.ato.gov.au/Business/Employee-or-contractor/Difference-between-employees-
and-contractors/Industry-examples/  
 
Domestic painting 

Clarissa is an employee Vince is a contractor 

A domestic painter, Clarissa, works 
for a painting business on an ongoing 
basis. The business has told Clarissa 
she will be painting the interior of 
home units at a local retirement 
village for the next four weeks. 

A domestic painter, Vince, has been engaged 
by a local retirement village to paint the 
interior of some of their home units. 

Control over the work 
Clarissa is required to be at the 
retirement village from 8.00am – 
4.00pm, Monday to Friday. Each 
morning the business instructs her 
about what work she will carry out 
that day. 
Employee characteristic – the 
painting business has control over 
the work. 

Control over the work 
Based on their agreement, Vince is responsible 
for preparing, priming and painting all interior 
walls of the specified home units in the colour 
the retirement village has requested. The 
retirement village requires Vince to complete 
the work during 5 January to 4 February 
between 7.30am and 5.00pm to limit 
disruptions, but Vince can choose how the 
work is undertaken. 
Contractor characteristic – Vince has freedom 
in the way the work is done, subject to the 
specific terms in the agreement. 
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Ability to subcontract/delegate 
Clarissa has been hired by the 
business to do painting work and 
needs to personally perform the 
work requested of her. 
Employee characteristic – Clarissa 
cannot subcontract/delegate the 
work. 

Ability to subcontract/delegate 
Vince does not need to complete the work 
himself. He has an apprentice who will help in 
completing the work on the retirement village. 
Vince pays the apprentice weekly for the hours 
he works. 
Contractor characteristic – Vince can 
subcontract/delegate the work. 

Basis of payment 
Clarissa is paid an hourly rate for the 
time she works each week. 
Employee characteristic – Clarissa is 
paid for the time worked. 

Basis of payment 
Vince will be paid the amount he quoted to 
paint the interior of the home units once the 
work is completed to the required standards 
and timeframe. 
Contractor characteristic – Vince is paid for a 
specific result based on the quote he provided. 

Equipment, tools and other assets 
Clarissa uses the painting business's 
tools, equipment and materials. 
She drives her own ute to and from 
the worksite each day. The painting 
business requires Clarissa to have her 
own transport. 
Employee characteristic – the 
painting business provides the 
equipment, tools and assets required 
to complete the work. The ute is not 
being used to perform the work. 

Equipment, tools and other assets 
As specified in the agreement, Vince is 
required to provide the tools, equipment and 
materials required to complete the job. 
Contractor characteristic – Vince provides the 
equipment, tools and assets required to 
complete the work. 

Commercial risks 
If Clarissa does a substandard job, 
the painting business is responsible 
for the work completed. The 
business will tell Clarissa to fix the 
problem, but she will: 

Commercial risks 
If the standard of work does not meet the 
required standards, Vince will need to rectify 
the poor workmanship at his own cost. 
Contractor characteristic – Vince takes 
commercial risks. 
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• do the work during her 
standard working hours and 
the painting business will pay 
her for those hours 

• use the painting business's 
equipment, tools and 
materials to rectify the poor 
workmanship. 

Employee characteristic – Clarissa 
takes no commercial risks. 

Independence 
Clarissa works on an ongoing basis 
for the painting business and must 
do any painting work they request. 
Employee characteristic – Clarissa is 
not operating independently of the 
painting business. 

Independence 
Vince regularly advertises his services and has 
several painting jobs booked in after the work 
at the retirement village is completed. If the 
retirement village needs further work done, he 
can choose whether he completes the work 
(depending on what other jobs are booked at 
the time). 
Contractor characteristic – Vince is operating 
his own business independently of the 
retirement village. 

 
Road transport 

Ralph is an employee Toni is a contractor 

A truck driver, Ralph, works for a food 
manufacturing business and transports 
their products long distances to retail 
outlets across Australia. 

A truck driver, Toni, who leases a 
refrigerated truck, enters into a contract 
with a local seafood business to transport 
their products during the busy Christmas 
period. 

Control over the work 
The food manufacturing business 
requires Ralph to: 

• make deliveries according to their 
monthly schedule and procedures 

Control over the work 
The seafood business's products must be 
delivered for the period 1 November to 
24 December in a specified delivery region. 
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• complete and submit a logbook 
documenting his driving hours 
and kilometres. 

Employee characteristic – the food 
manufacturing business has control over 
the work. 

Provided the deliveries are made on the 
required day, Toni can determine how and 
in what order the deliveries are made. 
Contractor characteristic – Toni has 
freedom in the way the work is done, 
subject to the terms in the contract. 

Ability to subcontract/delegate 
Ralph is required to undertake the 
deliveries himself. If Ralph is unavailable, 
he needs to let the food manufacturing 
business know so they can organise and 
pay a replacement truck driver. 
Employee characteristic – Ralph cannot 
subcontract/delegate the work. 

Ability to subcontract/delegate 
The contract does not stipulate that Toni 
must personally make the deliveries. She 
can organise for another suitably licensed 
truck driver to make the deliveries, but is 
responsible for paying the other truck 
driver. 
Contractor characteristic – Toni can 
subcontract/delegate the work. 

Basis of payment 
Ralph is paid: 

• an agreed amount per kilometre 
he drives 

• for the number of kilometres he 
has travelled each month. 

Employee characteristic – Ralph is paid a 
price per item or activity. 

Basis of payment 
Toni is paid to transport the business's 
products during 1 November to 
24 December and will receive an agreed 
amount per delivery made as per the 
contract and initial quote. She will issue an 
invoice and receive payment from the 
seafood business. 
Contractor characteristic – Toni is paid for 
a specific result based on the quote she 
provided. 

Equipment, tools and other assets 
The food manufacturing business 
provides Ralph with a refrigerated truck 
for his delivery schedule (it may be a 
different truck each time). 
Ralph uses the food manufacturing 
business's fuel card to purchase fuel at 

Equipment, tools and other assets 
Toni will use the refrigerated truck she 
leases to make the deliveries. 
Toni purchases fuel with her own money 
from any outlet she chooses. 
Contractor characteristic – Toni provides 
the assets required to complete the work. 
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participating fuel stops along the route as 
required. 
Employee characteristic – the food 
manufacturing business provides the 
assets required to complete the work. 

Commercial risks 
If the refrigeration in the truck breaks 
down, the food manufacturing business 
is responsible for the cost of any spoilt 
stock. The business has taken out the 
relevant insurance. 
Employee characteristic – Ralph takes no 
commercial risks. 

Commercial risks 
If the refrigeration in the truck breaks 
down, Toni will be responsible for the cost 
of any spoilt stock. Toni has taken out the 
relevant insurance. 
Contractor characteristic – Toni takes 
commercial risks. 

Independence 
Ralph works on an ongoing basis for the 
food manufacturing business. He must 
do any work which is reasonably asked of 
him, including driving the truck on any 
routes the business gives him. Ralph 
cannot use the truck to do other work. 
Employee characteristic – Ralph is not 
operating independently of the food 
manufacturing business. 

Independence 
During the period of the contract, Toni is 
also undertaking deliveries for several 
other local businesses. She is required to 
perform the services as specified in the 
contract with the local seafood business, 
but can accept or refuse additional work 
from them. 
Contractor characteristic – Toni is 
operating her own business independently 
of the seafood business. 

 
Cleaning 

Catherine is an employee Karl is a contractor 

A cleaning business has a contract to clean 
a small office building. A cleaner, 
Catherine, who works for the cleaning 
business, cleans the building. 

A cleaner, Karl, has entered into an 
agreement to clean a small office building 
for one year. 
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Control over the work 
Catherine is required to: 

• clean the building each weeknight 
from 6.30pm – 10.30pm 

• carry out the cleaning work as 
instructed by the business. 

The cleaning business does regular checks 
to ensure Catherine's work is meeting the 
required standards. 
Employee characteristic – the cleaning 
business has control over the work. 

Control over the work 
Karl has access to the building. The 
cleaning work can be done at any time 
after office hours, from 6.00pm until 
8.00am. 
Karl is not given any direct supervision 
and can complete the cleaning work as he 
sees fit provided it meets the 
requirements of the agreement. 
Contractor characteristic – Karl has 
freedom in the way the work is done, 
subject to the specific terms in the 
agreement. 

Ability to subcontract/delegate 
If Catherine cannot do her shift, she can 
organise for another cleaner (who also 
works for the business) to fill in. Catherine 
needs to let the cleaning business know 
and they will pay the other cleaner for the 
extra shift. 
Employee characteristic – Catherine 
cannot subcontract/delegate the work. 

Ability to subcontract/delegate 
The agreement is to clean the building. It 
does not specify who needs to do the 
work. If Karl chooses, he can pay 
someone else to perform the work. 
Contractor characteristic – Karl can 
subcontract/delegate the work. 

Basis of payment 
Catherine is paid an hourly rate for the 
rostered shifts she works each week. The 
cleaning business pays her each week 
based on what is in her timesheets. 
Employee characteristic – Catherine is 
paid for the time worked. 

Basis of payment 
Karl quoted a set amount to clean the 
building. Payment is conditional upon the 
building being cleaned to the 
requirements of the agreement and 
within the specified timeframe. 
Contractor characteristic – Karl is paid for 
a specific result based on the quote he 
provided. 

Equipment, tools and other assets 
Catherine uses the cleaning equipment 
and products supplied by the business. 

Equipment, tools and other assets 
Karl uses his own cleaning equipment and 
products to complete the work. 
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Employee characteristic – the cleaning 
business provides the equipment and 
assets required to complete the work. 

Contractor characteristic – Karl provides 
the equipment and assets required to 
complete the work. 

Commercial risks 
If Catherine damages anything when she 
is completing her work, she will need to 
let the cleaning business know and they 
will need to pay to have the damage 
rectified. 
Employee characteristic – Catherine takes 
no commercial risks. 

Commercial risks 
If Karl does not perform to the standard 
required or damages the office building, 
he can be held liable for any resulting 
losses. 
Contractor characteristic – Karl takes 
commercial risks. 

Independence 
Catherine is reliant on the cleaning 
business to assign her work and pay her 
for it. 
Catherine needs to do any work within her 
duty statement. 
Employee characteristic – Catherine is not 
operating independently of the cleaning 
business. 

Independence 
Karl is required to perform the services as 
specified in the agreement. If Karl is 
offered additional cleaning work on the 
office building not covered by the existing 
agreement, he can either accept or reject 
this work. 
Contractor characteristic – Karl is 
operating his own business. 

 
Information technology 

Ahn is an employee Sara is a contractor 

A software engineer, Ahn, works for a large 
business. He designs, develops, tests and 
installs software programs. 

A software engineer, Sara, enters into 
a contract with a retail business to 
design, develop, test and install a new 
software program. 

Control over the work 
The business allocates work to Ahn and tells 
him the completion due date. 

Control over the work 
The contract states the new software 
program needs to: 

• be operational within six 
months 
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Ahn must complete the work according to the 
business's established protocols, guidelines 
and quality standards. 
Employee characteristic – the business has 
control over the work. 

• complete specific software 
releases by set dates 

• meet the retail business's 
requirements and 
specifications. 

Sara is able to determine how the 
work is completed. 
Contractor characteristic – Sara has 
freedom in the way the work is done, 
subject to the specific terms in the 
contract. 

Ability to subcontract/delegate 
Ahn is required to complete tasks as assigned 
to him by the business. If Ahn is running late 
in meeting a project deadline, he may be able 
to assign aspects of his work to other 
software engineers who work for the 
business, depending on their workloads. The 
business pays the other software engineers. 
Employee characteristic – Ahn cannot 
subcontract/delegate the work. 

Ability to subcontract/delegate 
The contract does not stipulate Sara 
must personally complete the work 
and focuses on the result to build and 
install software. Sara can pay someone 
else to complete the work. 
Contractor characteristic – Sara can 
subcontract/delegate the work. 

Basis of payment 
As Ahn has recently completed his degree, 
the business has agreed to pay him a higher 
annual salary. They pay Ahn fortnightly for 
the agreed standard hours he works plus any 
agreed overtime. 
Employee characteristic – Ahn is paid for the 
time worked. 

Basis of payment 
Sara quoted a price to design, develop, 
test and install the new software 
program. Sara will be paid progress 
payments upon specific stages of the 
project being satisfactorily completed. 
Contractor characteristic – Sara is paid 
for a specific result based on the quote 
she provided. 

Equipment, tools and other assets 
Ahn uses the computer equipment and 
software provided by the business. On 
occasion, as agreed with the business, Ahn 
will work from home using his laptop to write 

Equipment, tools and other assets 
Sara uses her own computer 
equipment and software. At 
designated stages of the project, Sara 
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the end-user documentation and operational 
procedures. 
Employee characteristic – the business 
provides the majority of the equipment and 
assets required to complete the work. 

will also use the retail business's 
computers for short periods of time. 
Contractor characteristic – Sara 
provides the majority of the 
equipment and assets required to 
complete the work. 

Commercial risks 
If there are faults in the work, or it is not 
completed on time, Ahn is not personally 
liable. The business would need to pay to 
correct the problem. 
Employee characteristic – Ahn takes no 
commercial risks. 

Commercial risks 
If the software program does not meet 
the retail business's agreed 
requirements or does not perform to 
specification, Sara will be required to 
correct the problem at her own 
expense. 
Contractor characteristic – Sara takes 
commercial risks. 

Independence 
Ahn works on an ongoing basis for the 
business and must do any work reasonably 
asked of him within his duty statement. 
Employee characteristic – Ahn is not 
operating independently of the business. 

Independence 
Sara has her own website which 
promotes her services. She has 
another project to do after the 
contract with the retail business is 
completed and can choose whether 
she undertakes future projects for the 
retail business. 
Contractor characteristic – Sara is 
operating independently of the retail 
business. 

 
Building and construction 

Darren is an employee Sam is a contractor 

A concreter, Darren, works for a local 
residential business. He pours concrete 
at new developments on behalf of the 
company. 

Sam has been engaged by a local business to 
provide concreting services to a segment of 
its customer base. The business chose Sam 
because of his industry reputation in quality 
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of his work and repeat business in this 
segment of the market. 

Control over the work 
Darren is required to work at a job site 
from 5.30am – 3.00pm, Monday to 
Friday. Darren's supervisor overlooks 
the quality of the work and ensures 
the job is meeting the deadlines as per 
the contract. 
Employee characteristic – the business 
has control over the work. 

Control over the work 
Based on their agreement, Sam is not directly 
supervised. In line with his agreement, Sam 
works from home and does not have set 
working hours per day. 
Contractor characteristic – Sam has freedom 
in the way the work is done, subject to the 
specific terms in the agreement. 

Ability to subcontract/delegate 
Darren has been hired by the 
concreting business to undertake 
concreting work. He must personally 
perform the work requested of him. 
Employee characteristic – Darren 
cannot subcontract/delegate the work. 

Ability to subcontract/delegate 
Sam does not need to personally complete 
the work himself. If Sam chooses, he can pay 
someone else to do the work; however, he 
remains responsible for meeting the specific 
results in the agreement. 
Contractor characteristic – Sam can 
subcontract/delegate the work. 

Basis of payment 
Darren is paid an agreed amount for 
each hour he works. 
Employee characteristic – Darren is 
paid a price per item or activity. 

Basis of payment 
Sam will be paid the amount he quoted to 
provide the concreting service once he meets 
the specific results outlined in the 
agreement. 
Contractor characteristic – Sam is paid for a 
specific result based on the quote he 
provided. 

Equipment, tools and other assets 
The business provides Darren with the 
cement. Darren provides his own 
personal tools 
Employee characteristic – the business 
provides the majority of the 

Equipment, tools and other assets 
As specified in the agreement, Sam is 
required to service these customers in 
response to a variable level of demand and 
maintain a high level of quality. Although 
equipment is not specified in the agreement 
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equipment, tools and assets required 
to complete the work. 

Sam provides a concrete mixer, 
wheelbarrow, level, shovel and other tools 
required. He is responsible for paying the 
cement service bill. 
Contractor characteristic – Sam provides the 
equipment, tools and assets required to 
complete the work. 

Commercial risks 
If a customer is unhappy with the work 
or the service Darren provides, they 
can make a complaint to the business. 
The business may take further action 
depending on the type of complaint. 
Darren is not personally responsible to 
the customer. 
Employee characteristic – Darren takes 
no commercial risks. 

Commercial risks 
If Sam does not achieve the results specified 
in his agreement, he will not be paid. He also 
risks the business seeking compensation 
from him if the business's reputation is 
harmed as a result of poor customer 
feedback. 
Contractor characteristic – Sam takes 
commercial risks. 

Independence 
Darren works on an ongoing basis for 
the business and must do any work 
reasonably asked of him within his 
duty statement. 
Employee characteristic – Darren is not 
operating independently of the 
business. 

Independence 
Sam does concrete work for a number of 
businesses that require knowledge of a 
particular service. At all times he works at job 
sites and is not directly supervised. At any 
time he can accept or refuse additional work. 
Contractor characteristic – Sam is operating 
his own business independently of the 
business that engaged him. 
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Appendix – The Commissioner’s “Myths and facts” about contractors 
 
Fact: Having an ABN makes no difference to whether a worker is an employee or 
contractor for a job. 
 
Businesses sometimes request or pressure a worker who is an employee to obtain an ABN in 
the belief this will make the worker a contractor. Often these businesses attempt to disguise 
the employment arrangement and make it look like contracting to avoid their PAYG 
withholding and super obligations. If the working arrangement is employment, an ABN will 
not make the worker a contractor. 
 
Myth: Everyone in my industry takes on workers as contractors, so my business should 
too 
 
Just because other businesses treat workers as contractors doesn't mean they have got it 
right. Ignore common industry practice when determining whether your worker is an 
employee or contractor. 
 
Myth: Employees can't be used for short jobs or to get extra work done during busy 
periods 
 
The length of a job or regularity of work makes no difference to whether a worker is an 
employee or contractor. 
 
Myth: A worker cannot work more than 80% of their time for one business if they want to 
be considered a contractor 
 
The 80% rule, or 80/20 rule as it is sometimes called, relates to personal services income 
(PSI) and can change how a contractor reports their income in their own tax return and 
claims some business-like deductions. It's not a factor a business considers when they work 
out whether a worker is an employee or contractor. 
 
Myth: My business has always used contractors, so we don't need to check whether new 
workers are employees or contractors 
 
Fact: Before hiring a new worker, you should always check whether the worker is an 
employee or contractor by examining the working arrangement. Unless a working 
arrangement (including the specific terms and conditions under which the work is done) is 
identical to a previous arrangement you've already checked, the outcome could be 
different. Hiring workers without checking the working arrangement could mean the 
business is incorrectly treating all future workers as contractors when they are employees. 
 
Myth: If a worker has a registered business name, they're a contractor 
 
Having a registered business name makes no difference to whether a worker is an employee 
or contractor. 
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Myth: If a worker is a contractor for one job, they will be a contractor for all jobs 
 
The working arrangement and specific terms and conditions will determine whether a 
worker is an employee or contractor for each job. A worker could be an employee for one 
job and a contractor for the next job. 
 
My business should only take on contractors so we don't have to worry about super 
 
Businesses may be required to pay super for their contractors. If you pay an individual 
contractor under a contract that is wholly or principally for the person's labour, you have to 
pay super contributions for them. 
 
Myth: Workers used for their specialist skills or qualifications should be engaged as 
contractors 
 
If a business takes on a worker for their specialist skills or qualifications it doesn't 
automatically mean they're a contractor. A worker with specialist skills or qualifications can 
be either an employee or contractor depending on the terms and conditions under which 
the work is done. 
 
My worker wants to be a contractor, so my business should treat them as one 
 
Fact: Just because a worker has a preference to work as a contractor doesn't mean your 
business can engage them as a contractor. Whether a worker is an employee or contractor 
is not a matter of choice, but depends entirely on the working arrangement and the specific 
terms and conditions. If you give into pressure and agree to treat an employee as a 
contractor, you can face penalties and charges for not meeting your tax and super 
obligations. 
 
Myth: If a worker submits an invoice for their work, they're a contractor 
 
Submitting an invoice for work done or being 'paid on invoice' doesn't make a worker a 
contractor. To know whether a worker is an employee or contractor, you need to look at the 
whole working arrangement and examine the specific terms and conditions. 
 
Myth: If a worker's contract has a section that says they are a contractor, then legally 
they're a contractor 
 
If a worker is legally an employee, a contract saying the worker is a contractor will not make 
the worker a contractor at law. Businesses and workers will sometimes include specific 
words in a written contract to say that the working arrangement is contracting in the 
mistaken belief that this will make the worker a contractor at law. 
 
 
 
 
 


