Recent and Upcoming Changes to Div 7A

October 2018

Recent and Upcoming Changes to Div 7A

October 2018
Ken Mansell
ken@taxrambling.com
Contents
The Treasury and the ATO do not want Division 7A to change… _____________________ 2
1 July 2019 and the new Division 7A ____________________________________________ 6
Change 1 – Simplified Loans _______________________________________________________ 6
Change 2 – Self-correct without telling the Commissioner _______________________________ 8
Change 3 – Distributable surplus____________________________________________________ 9
Change 4 – UPE argument over ____________________________________________________10
Change 5 – Private use of company assets ___________________________________________12
Summary of the five big changes __________________________________________________12
The other technical changes ______________________________________________________13

Other recent changes and issues with Division 7A… ______________________________ 15
Division 7A and Ordinary Commercial Transactions ___________________________________15
14 year to pay off a UPE without having to worry about Division 7A ______________________16
Unpaid present entitlement unitisation arrangements _________________________________18

1

Recent and Upcoming Changes to Div 7A

October 2018

The Treasury and the ATO do not want Division 7A to change…
That is a pretty big call, but I think history shows this is the case.
Let’s go back to 2013. The Commissioner had, in late 2009, done a 180-degree change on
whether an unpaid present entitlement to a corporate beneficiary was subject to Division
7A. And the new Assistant Treasurer from Western Sydney, when he was not on a patrol
boat with the then Prime Minister Julia Gillard, stopping illegal arrivals, gave up trying to
convince the Treasury and the ATO to clarify Division 7A and instead decided he would ask
the Board of Tax to tell him if Division 7A could be made easier and clearer.

Change in Government and a new Assistant Treasurer hears the same complaints about
Division 7A from tax practitioners, and the same stonewalling from the Treasury and the
ATO and so the new Assistant Treasurer extends the scope and time frame of the Board of
Tax review.

Unfortunately for the Government the Board of Tax is a well-run organisation and they
provide the Government a report, with many substantial changes in late 2014.
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But we don’t see this report and all its recommendation until mid 2015, when another
Assistant Treasurer, again hearing the complaints of Treasury and the ATO, finds a way to
release the report, and defer it at the same time. He announces it while releasing a series of
reports by the Board of Tax, and then says he has forwarded the reports to the Treasury to
be considered in a broader review of the entire tax system. Let’s review the review…

But the recommendations were now out in the public and people thought they were great.
Ten-year loans, no need for writing, no payments due for the first two years, UPE can be
excluded from Division 7A. Therefore, every year, some crazy people (AKA me) reminded
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the Government in a pre-budget submission that we were waiting for them to act on this
report by the Board of Tax…

And in the 2016/17 Budget in May 2016, there was some joy. An announcement was made,
a very unclear announcement, and nothing to start till over two years away, 1 July 2018.

And then we heard nothing. A classic go slow and what you don’t like Treasury move. But
we kept reminding them of the promise and in May 2018 they reconfirmed the promise to
do something, but now whatever it is it will happen from 1 July 2019.
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But in October 2018, the first crack in the Treasury/ATO wall of not changing Division 7A
occurred in over 8 years. The Treasury released a Consultation paper indicating the changes
that are proposed to be made on 1 July 2019.

Some of the more radical changes recommended by the Board of Tax have been ignored by
the Treasury, but it does look like there will be some substantial changes to Division 7A that
will apply from 1 July 2019.
The next section of this paper discusses these changes.
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1 July 2019 and the new Division 7A
The Treasury discussion paper proposes 5 major changes to Division 7A, and a series of
smaller technical changes. Of these five changes, one is totally the opposite to what the
Board of Tax recommended and one ignores some of the best recommendation the Board
made.

Change 1 – Simplified Loans
The biggest change is that the current 7 year and 25-year loan models will be replaced by a
single loan model which has the following features:
•

A 10-year loan begins at the end of the income year in which the advance is made.
This is three years longer for most loans and removes the confusion of whether a
loan is appropriately secured over real property with the 25-year loans.

•

The taxpayer is still given until the lodgement day of the private company’s income
tax return to repay the loan or put it on complying loan terms. No change here is a
good outcome.

•

The annual benchmark interest rate will be the Small business; Variable; Other;
Overdraft Indicator Lending rate most recently published by the Reserve Bank of
Australia prior to the start of each income year. For the year starting 1 July 2018 this
rate is 8.3%. This is a massive increase from the 5.2% of the current benchmark
interest rate that currently applies. Does this mean we will always draw down on the
mortgage at ~4% to pay of the company loan rather than pay interest at 8.3%?

•

There will be no requirement for a formal written loan agreement, however written
or electronic evidence showing that the loan was entered into must exist by the
lodgement day of the private company’s income tax return. I do worry what the
Commissioner will say is “evidence” of such a loan and whether this will make the
corrective action change below useless.

•

The minimum yearly repayment amount consists of both principal and interest, BUT
the principal component is a series of equal annual payments over the term of the
loan. The interest component is the interest calculated on the opening balance of
the loan each year using the benchmark interest rate.

•

The minimum yearly repayment amount reduces the balance of the loan each
income year. Where the minimum yearly repayment has not been made in full any
shortfall will give rise to a deemed dividend for the year.

•

Interest is calculated for the full income year, regardless of when the repayment is
made during the year (except Year 1). If the loan is paid out early, that is before Year
10, interest will not be charged for the remaining years of the loan.
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Repayments of the loan made after the end of the income year but before the
lodgement day for the first income year are counted as a reduction of the amount
owing even if they are made prior to the loan agreement being finalised. Interest for
Year 1 is calculated for the full income year on the balance of the loan outstanding at
lodgement day.

Here is the Government’s example of how this will work…

Note that if the repayment actually made in the income year is less than the required
minimum yearly repayment, a deemed dividend will arise for the amount of the shortfall
between the minimum yearly repayment and the actual repayment made for that income
year.
For example, the minimum yearly repayment in the above loan model example for the
2022-23 income year would be $15,200. If the actual repayment made in the 2022-23
income year was $12,200, the deemed dividend would be $3,000. Bert will include this
$3,000 as income for the year and pay tax at his marginal tax rate.
Existing 7- or 25-year loans on 1 July 2019 will be transitioned to the new 10-year loan
model.
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A loan maturing 30 June 2021 will continue to mature on this date. This means that under
the transitional rules, its remaining term will be 2 years. The outstanding loan balance
would be repayable over 2 years, and interest would be charged using the new benchmark
interest rate under the proposed model. Current loan agreements with written reference to
the benchmark interest rate should not be required to be renegotiated under this option.
All complying 25-year loans in existence as at 30 June 2019 will be exempt from the majority
of changes until 30 June 2021. However, the interest rate payable for these loans during this
period must equal or exceed the new benchmark interest rate.
On 30 June 2021, the outstanding value of the loan will give rise to a deemed dividend
unless a complying loan agreement is put in place prior to the lodgement day of the 2020-21
company tax return. The first repayment will be due in the 2021-22 income year.
There is one change that was recommended by the Board of Tax that the Treasury should
have considered, but they have completely ignored. The recommendation was:

This would mean if you accidently missed the first year, there would be no problem as it just
has to be fixed by year 3. But it looks like this was to cleaver and original to ever be put in
Division 7A.

Change 2 – Self-correct without telling the Commissioner
Under the proposed changes, qualifying taxpayers will also be permitted to self-assess their
eligibility for relief from the consequences of Division 7A. To qualify for self-correction, the
taxpayer will need to meet eligibility criteria in relation to the benefit that gave rise to the
breach. The eligibility criteria will require that:
•

The breach of Division 7A was an inadvertent breach;

•

Appropriate steps have been taken as soon as practicable; and

•

The taxpayer has taken, or is taking, reasonable steps to identify and address any
other breaches of Division 7A.
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Under this approach, in order to self-correct an eligible taxpayer must:
•

Convert the benefit into a complying loan agreement, on the same terms that would
have applied had the loan agreement been entered into when it should have been;
and

•

Make catch-up payments of the principal and interest that would have been payable
as prior minimum yearly repayments had the taxpayer complied with Division 7A
when it should have. The interest component of the catch-up payment will be
compounded to reflect prior year non-repayments. This compounded interest
should be declared as assessable income in the private company’s income tax return
for the income year in which the catch-up payment is made.

So now when you get the new client with heaps of Div7A issues you can clearly tell them
how to fix it up. I just hope the Commissioner agrees that totally missing the fact that there
was a loan account is an inadvertent breach, so we can fix them up when they come past
our desks.
It should also be noted that those who decide not to fix a Division 7A problem they find but
rather decide to duck and cover and hope the amendment periods go by, have some bad
news in this paper. The paper proposes that the period of review for Division 7A
transactions be extended to cover 14 years after the end of the income year in which the
loan, payment or debt forgiveness gave rise or would have given rise to a deemed dividend.
That is effectively ten years for the loan to be repaid and the four-year amendment period
after that. This will apply from 1 July 2019.

Change 3 – Distributable surplus
The third major change is to the concept of distributable surplus – actually it is the total
removal of the concept of distributable surplus.
This is very strange given the Board of Tax report made the following recommendation…

This appears extremely strange given the consultation paper states that:
“These amendments incorporate the Government’s response on the findings and
recommendations of the Board of Taxation in their final report on the ‘Post Implementation
Review of Division 7A of Part III of the Income Tax Assessment Act 1936’.”
Therefore, the Government’s response to not changing the distributable surplus concept
already in the law is to remove it.
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The treasury states that this will align the treatment of dividends with section 254T of the
Corporations Act 2001 which allows dividends to be paid out of both profits and capital.
But let’s be honest, if a certain amount is ‘distributed’ to the shareholder, then tax should
be paid on the entire amount, and it should not be arbitrarily limited. Also, the calculation
of what is a distributable surplus can be a bit of a nightmare. While I hate the fact that the
Treasury does not acknowledge what they have done in the paper they have released, I
can’t say I am too disappointed with the outcome.

Change 4 – UPE argument over
After eight years of arguing with the Commissioner on whether UPE’s fall within Division 7A,
the argument is over as the paper state the law should be changed to specifically say that a
UPE will be treated just like a loan.
This is bitterly disappointing as, while the Board of Tax report did recommend that UPE’s be
treated the same as loans under Division 7A for simplicity reasons…

… the Board of Tax report also recommended a novel way of solving the UPE / Division 7A
impasse that the current Treasury proposals simply ignore. This idea of the Board of tax
was…
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This would have meant, at the tick of a box, we could have gone back to the pre-December
2009 situation for UPEs to corporate beneficiaries, and the Commissioner could be happy
that, while the trust is effectively getting access to the company tax rate on these amounts,
just like a company the trust can no longer get access to the CGT discount in Division 115.
Now, under the proposed changes in the recently released Treasury paper, where a UPE
remains unpaid at the lodgement day of the private company’s income tax return, the UPE
will be a deemed dividend from the company to the trust or the UPE can be put on
‘complying loan terms’ under which principal and interest payments are required to be
made.
All UPEs arising on, or after 16 December 2009 and on, or before, 30 June 2019, that have
not already been put on complying loan terms or deemed to be a dividend, will need to be
put on complying terms by 30 June 2020. The first repayment for such loans would be due
in the 2019-20 income year. Any amounts outstanding that have not been put on complying
loan terms by the end of the 2019-20 income year will result in a deemed dividend for the
outstanding amount of the UPE.
All UPEs that arise on, or after, 1 July 2019 will need to be either paid to the private
company or put on complying loan terms under the new 10-year loan model prior to the
private company’s lodgement day, otherwise they will be a deemed a dividend.
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Effectively, from 1 July 2019 there will be no argument… a UPE is the same as a loan.

Change 5 – Private use of company assets
Section 109CA applies Division 7A to the provision of an asset for private use. The deemed
dividend is the amount that would have been paid for the provision of the asset by parties
dealing at arm’s length less any amounts actually paid.
The Treasury paper proposes to include a way to calculate the arm’s length price of the use
(note that the taxpayer will continue to be able to use their own calculation of the arm’s
length value). However, this method cannot be used for motor vehicles.
The proposed formula for valuing the use of an asset is:

𝐴 𝑥 𝐼𝑅 × 𝑑𝑎𝑦𝑠 𝑢𝑠𝑒𝑑 𝑑𝑎𝑦𝑠 𝑖𝑛 𝑦𝑒𝑎𝑟
Where:
A = Value of asset at 30 June for the income year in which the asset was used (a formal
valuation should be obtained every 5 years).
IR = benchmark interest rate plus 5 per cent uplift interest.
Days used = days shareholder (or their associate) used or had the exclusive right to use the
asset.
Days in year = days in income year (i.e. 365 or 366).

Summary of the five big changes
There are lots of other proposed changes that will not be as relevant as these five changes
and we can consider these later in this paper. But from these main changes…
From 1 July 2019:
•

If you find a Division 7A problem, you just fix it by paying what you missed, but with
some compounding interest;
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•

You don’t need written loan agreements, but it should be clear in the accounts this
was treated as a loan;

•

You don’t need to do distributable surplus calculations;

•

UPEs to corporate beneficiaries are just treated like loans from the company to the
trust;

•

You pay the same principal off each year, 1/10th of the initial loan;

•

The interest is just the Small business; Variable; Other; Overdraft Indicator Lending
rate most recently published by the Reserve Bank of Australia prior to the start of
each income year, which just happens to be substantially higher than the current
benchmark interest rate;

•

I pay off the loan over 10 years in every case; and

•

If there is private use of a company asset that is not minor, there is an easy formula
to work out what should be paid before lodging the return to avoid Division 7A.

Not as good a change as we hoped for, but possibly a good start? And given the Treasury
and the ATO blocking this for so long, probably as good as we can get.

The other technical changes
•

There is confusion as to the application of Division 7A to non-resident private
companies in certain circumstances– for example whether it applies only where the
shareholder of the private company (or their associate) is an Australian resident,
how ‘source’ considerations apply to the deemed dividend and how the provisions
potentially interact with the transfer pricing rules and double tax treaties. This will
be clarified somehow???

•

It is unclear when the private use of an asset arises if it is just a right to use, rather
than actual use. This will be the first day of the year.

•

A forgiven debt will only be exempt to the extent that the original debt was made
assessable income as a loan under Division 7A.

•

Section 109M, which provides an exemption for certain loans will be amended to
limit the exception to loans in the ordinary course of a business of lending money to
third parties, rather than in the ordinary course of any business.

•

Section 109T will be amended to apply in any case where a loan, payment or other
benefit is provided to a taxpayer, if a reasonable person would conclude that this
benefit would not have been provided but for a loan, payment or other benefit being
provided or being expected to be provided by the private company to another entity
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(whether or not this is the same entity that provided the benefit to the taxpayer).
•

These amendments will also clarify and provide integrity in relation to the
interaction between Division 7A and the FBT provisions.
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Other recent changes and issues with Division 7A…
Division 7A and Ordinary Commercial Transactions
Taxation Determination TD 2018/13 Income tax: Division 7A: can section 109T of the
Income Tax Assessment Act 1936 apply to a payment or loan made by a private company
to another entity (the ‘first interposed entity’) where that payment or loan is an ordinary
commercial transaction?
In this Determination the Commissioner states that Division 7A, and specifically the
interposed entity rules in section 109T, can apply to a payment or loan made by a private
company to another entity where that payment or loan is an ordinary commercial
transaction.
This section states that if a reasonable person would conclude that the payment or loan to
the first interposed entity is made solely or mainly as part of an arrangement involving a
payment or loan to a shareholder or shareholder’s associate, Division 7A operates as if the
private company made a payment or loan to the target entity.
This can be the case even if the first payment or loan is an ordinary commercial transaction.
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14 year to pay off a UPE without having to worry about Division 7A
Practical Compliance Guideline PCG 2017/13 Division 7A - unpaid present entitlements
under sub-trust arrangements maturing in the 2017, 2018 or 2019 income years
This Guideline applies to a private company beneficiary of a trust and sub-trust where the
trustee:
•

Has, in accordance with Law Administration Practice Statement PS LA 2010/4
Division 7A: trust entitlements, validly adopted investment Option 1 on, or before,
30 June 2012 to place funds representing an unpaid present entitlement (UPE) under
a sub-trust arrangement on a 7-year interest only loan with the main trust, and

•

Does not repay the principal of the loan when it matures in the 2017, 2018 or 2019
income year.

Where this is the case the Commissioner states the following:
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This means you can potentially pay off a UPE over 14 years. For example:
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Unpaid present entitlement unitisation arrangements

The Commissioner has stated he is concerned about an arrangement where a private group
seeks to extinguish unpaid present entitlements or avoid obligations under Division 7A by
implementing an arrangement where a private company subscribes for units in a unit trust.
The unit trust may then provide payments or loans to other entities within the private
group.
These arrangements may give rise to various income tax consequences, such as the
application of:
•
•
•
•

Division 7A ITAA 1936
Section 100A of the ITAA 1936
Part IVA of the ITAA 1936.
Unpaid present entitlements

The Commissioner states the following attracts his attention:
•

•
•
•
•
•

Private companies include assessable trust distributions, but do not receive payment
of the distribution from the trust before the earlier of either the due date for
lodgement, or the date of lodgement of the trust’s tax return for the year in which
the loan was made.
A complying loan agreement has not been put in place.
Failure to put the funds on a sub-trust for the sole benefit of the private company
beneficiary.
Failure to repay loans or sub-trust investments at the conclusion of the term
specified in the original agreement.
Arrangements purporting to extinguish the UPE of the private company beneficiary.
Non-lodgement of returns and activity statements.
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